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Trust in government is at an all-time low, yetotéel officials continue to make decisions that tenghfuriate
their constituents.

Some members of the Washington State Legislaiomglysrefuse to recognize the urgency for cutting
government waste. Rather, they promote objectivatsrequire needless spending of taxpayer doltzdgeovide little
benefit to the public-at-large. House Bill 220%kiprime example.

HB2201 is titled "Addressing the use and govereasfchearing examiners." The bill's sponsors cldat only
six counties will be affected- Clark, King, Kitsap, Pierce, Snohomish and Thurste but none are specifically
identified in the bill. Strange as it may seemodifier counties will be permitted to opt-out of thewly proposed
legislation. The opt-out clause is somewhat simdahose offered by credit card companies whidtare” customer
information with other businesses. In other woitdappears that rural cities and counties requiogalan under GMA
must declare their intent to accept or reject @ provisions, including the mandatory use of hepexaminers.

Notably, an Association of Washington Cities repraative expressed concern over the bill durikigase
Local Government Committee hearing in January athvhe stated: “This isn’t the most necessary ttindo.”

Public comments have been more to the point. Sutizens believe that hearing examiners cost toohmuhile
others are troubled that elected officials may Hawgive up control over decision-making, whiclwisy they were
elected in the first place.

HB2201 apparently has the support of severalarstincluding planning associations, land use aiys, the
insurance industry, and corporations or individsasking to avoid traditional legal procedures gowey land use
management.

Growth Management & Hearing Examiners

Skagit County and the cities within its boundages required by the State to plan according teipians of the
Growth Management Act (GMA). However, the GMA al®lecal governments considerable discretion wheptiag
local land use regulations that not only contraivgth, but encourage environmental protection amtheaic stability
while promoting the health and safety of its cigeSkagit County and the City of Mount Vernon esggiearing
examiners for the purpose of conducting administand quasi-judicial hearings related to landdesasions and
appeals of same. Since examiners’ contracts angeosation vary according to an employer's needshttity to pay,
many professional hearing examiners serve moredharjurisdiction.

Rarely does the average citizen have the oppdytondesire to participate in land use hearingshe public’s
familiarity with the State's hearing examiner sgsis negligible. Nevertheless, organizations siecBlkagitonians to
Preserve Farmland, Friends of Skagit County, Eeemyislands and Skagit Citizens Alliance for Rimadservation
represent hundreds of local residents who suppertdéncept of growth management but are cognifdtaves in the
hearing examiner system which tend to invite incgigacy and excuse partiality.

The State's Appearance of Fairness Doctrine regjait government decision-makers (including hegrin
examiners) to be both "fair in appearance anddnh'fdMoreover, hearing examiners are required toge themselves
should their professional pursuits or personakrétts denote a possible conflict of interest tbata result in an unfair
decision against the proponents or appellants ypfard use permit application. At least one Ska&gitinty examiner has
demonstrated a lack of discipline in this area.

In a controversial Skagit County land use casehtaring was repeatedly rescheduled to facilitegexaminer's
contractual obligations to other jurisdictions. Tgveponents and appellants accrued extraordingsf tosts as a result,
and when the County's expenses began spiralingattiies decided to settle the matter through pinagotiations.

Shutting down the democratic process is neveroa gemedy if, for example, the ultimate decisionldo
potentially infringe on individual property rights create a public health or safety hazard. Theclzespter of this story
has yet to be written.



L ocal Debate Continues

As the pros and cons of the hearing examiner syststinue to be debated by the Anacortes City Cibuhe
Municipal Research and Services Center of Washmgirns: "There are no state statutes that edtathésminimum
gualifications of hearing examiners." MRSC alsonp®iut that "a thorough knowledge of legal procedurelevant
statutes, local ordinances and case law" is baakfiat "a law degree is not required.”

Most hearing examiner applicants are either @@torneys or unemployed planners that come vatigage of
one sort of another. Finding a willing individuslith or without a degree- who comprehends land use law and
subscribes to the accepted rules of fairness apdrirality — presents a monumental challenge for rural comnasit

Meanwhile, so many more important issues reqbieeattention of local decision makers at this tikhearing
examiners probably don’t rate very high on the adist.

For more information on hearing examiner systertesage read Parts 2 and 3 of this article to beisghe next FOSC
newsletters or go taww.friendsofskagitcounty.orgnd Click on Hearing Examiner Articles.
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In a democratic society citizens have a rightuestion their elected officials about decisiong t@ase changes
within their communities. The hearing examiner sgstas evolved over several decades in Washingée But, since
the adoption of the Growth Management Act, localislen makers are making fewer decisions and rglgiore on
hearing examiners to adjudicate land use issues.

When the Skagit County planning department recona®e denial of a permit which would have allowed
expansion of a rural commercial site, the heariay@ner concurred. Upon appeal, however, the exammaversed his
decision and, in 2010, the Board of County Comnuissis granted the applicant a four-year extensioarhedy a
number of discrepancies pointed out by the Courgldaning staff. Meanwhile, ownership of the projgite has changed
and building plans ratified by the examiner remaihmbo. Neighbors, on the other hand, fear thestls are in jeopardy
because the State Department of Ecology recentiguarced closure of the sub-basin that suppliesmghwoater for wells
in the immediate area. The failure of local decisizakers to recognize the absurdity of this proposthe beginning
suggests a serious breakdown in the hearing exasystem. The cost of legal mistakes is unfathomadbody wins
in this situation— least of all the taxpayers.

When faced with an unacceptable outcome follgveirquasi-judicial hearing, the only available wese for
appealing the decision is to petition the StateeBop Court. Such appeals are subject to the pangsof the Land Use
Protection Act, commonly referred to as the LUP#daThe unfortunate truth about this gamble isd@@’s narrow
scope of reference as outlined in Chapter 36.708e0Revised Code of Washington. A judge will usudéfer to the
final decision of a local legislative body, providithe city or county plans under the Growth Mamaget Act and
follows the guidelines of its duly adopted Compirediee Plan. The chances of overturning a questlertabperior Court
decision are slim at best and, regardless of tthggs ruling, local taxpayers once again bear tst of defending the
system.

Recent L egidative Action

In 2011 the State Senate Committee on Governmgetafions heard the first reading of Senate Bill3H0n
summary, the intent of this proposed legislatiotoi&irect local legislative bodies to divest thegtves of responsibility
for administrative, quasi-judicial, and appellagzidion making, and assign those responsibiliGdsetiring examiners or
professional staff.”

With all due respect to that bill's lone sponserthe late Senator Scott White one might ask why citizens
should want to separate their elected represeasatrom their official duties. (Incidentally, theseno provision in this
bill to separate them from their paychecks.) Naoacivas taken on this bill during the last legisfatsession; however, it
was reintroduced early this year in its originahfio



While SB5013 is not directly linked to House EARO1, which also deals with hearing examiner issbeth bills
seek to relieve elected officials of their decisioaking obligations. In Olympia on January 10, 204Ben the House
Local Government Committee heard HB2201 for thst fime, a committee staff member made refereneg'fiscal
note” but admitted he hadn’t reviewed it. Nobodkeakfor details. The fiscal note in question camgiroposed changes
in law which the public is entitled to review; ndmespecific information about costs that coulddassed along to local
jurisdictions.

On January 25th the Committee passed an amend&drvef the bill. The lead sponsor, Representatoe
Fitzgibbon, described it as creating a "more pitattie environment for developers.” The party-liotewas 5-to-4 in
favor. HB2201 currently awaits review by the Hogsdes Committee.

Creating a more predictable environment for onsgeor group at another’s expense violates thie bas
principles of democracy. Suggesting, for examiat the cost to appeal a hearing examiner decstionld be borne
solely by the appellant effectively shifts the aakaae to the applicant and/or the governing basbifit

Skagit County absorbs a major portion of hearglgted expenses because asking developers to payyfiing
requires considerable time and effort on the plstadf. Records reveal one instance where a dpeele@fused to pay his
permit application fees- plus an additional $52,530 in delinquent prop&aes— until the County agreed to grant his
building permits. The County was forced to begireédosure procedures on his property to in ordeottect the debt.
Meanwhile, as the County continues to lay off plagrstaff to meet budget demands, the developeat@smulated
another $16,000 in delinquent property taxes.

Citizen Participation vs Private Manipulation

Public meetings provide excellent opportunitiasréviewing land use issues. Generally speakiranrphg
commissioners have a good sense of the goals aectiobs spelled out in their respective ComprehenBlans.
Furthermore, they share a common interest in primgebund growth management practices and, fomibst part, are
familiar with the original intent of current regtitans. Appointed by publicly elected officials, $heonduct formal
deliberations— often at the request of a planning departmerdnd provide recommendations for further action by
legislative bodies.

Sinister schemes are often hatched in the boamty@d large corporations and sometimes promoteubbyprofit
organizations which represent their interests. Maaye ample resources for coercing lawmakers iagsipg regulations
that support their agendas. One notable offenddraitregard is the insurance industry which hasagead to infiltrate
every level of government from Congress to locabst boards.

Planning commissions have no doubt been manipliatespecial interests from time to time and mayeha
unwittingly influenced hearing examiner decisiossagell. However, a robust and committed group tizens provides
one of the best methods of discouraging dishorestycorruption.

For more information on hearing examiner systereage read Parts 1 and 3 of this article.
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Is the hearing examiner system a by-product giaatte control over the people’s business? Oneiagrgrtant
element of democracy encoded in state statute dluisppel any doubt that the right to self-govermaiscprotected in
Washington State; to wit:

The people of this state do not yield their soygsi to the agencies that serve them. The peapltielegating authority,
do not give their public servants the right to decivhat is good for the people to know and whabtsgood for them to
know. The people insist on remaining informed s they may maintain control over the instrumehét they have
created. [RCW 42.56.030]

The hearing examiner system has been charactdrjzedme in the private sector as nothing more ¢himol to
help minimize legal costs, but a closer look abiigins suggests it is meant to discourage puiniolvement in local
affairs pertaining to the land use appeal process.



Washington Cities Insurance Authority (WCIA) hasmoted the use of hearing examiners for decadgs. T
agency is not widely known, but a few alert Anaesntesidents certainly are aware if its existeWs€IA representatives
have demonstrated strong support for the mayomaicArtes who is determined to hire a hearing exanand thereby
critically limit the City Council’'s decision-makinguties. Objections from a wide range of interdstsyever, have so far
stalled a vote on the issue.

Pressuring L ocal Gover nments

In 2003, WCIA attorney Mike Walters told the EdndsrCity Council: "The goal, from a risk management
perspective, is to clearly segregate the two daeisaking roles so that the city council is notdlved in both. Because
it is important that quasi-judicial decisions belified and neutral and that no mistakes are miageuld recommend
that the hearing examiner be the final decisionanak

Walters suggests that a hearing examirean individual who may or may not have a law degreis less likely
to make mistakes than a civil attorney. Coming fleonsk management specialist, this statementusteointuitive, if not
totally outrageous.

While there is no law against it, city and cougbvernments rarely relegate their authority ovadlase
decisions to a single surrogate if he or she igpable of comprehending the law. On the other hayémbracing the
hearing examiner system as recommended by WCIAghmihating the functions of a planning councilcmmmission,
a city or county at the very least invites miscbigy behavior. Whether that behavior emanates friahinathe halls of
government or is the result of individual or corgermanipulation, the consequences always con@naiderable cost.

Risk Management — An Insurance Industry Hedge

Insurance industry executives will gamble on plsbut anything that has a potential for increagirdit or
averting loss. To hedge their bets they have miafifecreated a sub-industry known as “risk managetri

FORBESMAGAZINE recently predicted global giant Aon Corporationsmaal revenue "will roll in at $11.28
billion." Aon is heavily invested in the risk mareagent business, along with other industry leadeasski& McLennan,
Arthur J. Gallagher and the Willis Group. InciddlytaAon announced in January 2012 that it is mguis headquarters
from Chicago to London. According to WBEZ in Chicaghe move “is at least partially motivated bygsx

With the insurance industry at their backs, risknagement firms servicing both the private andipudactors
during the last thirty years have increased thes@nce in western States. Risk management sgéesiadive been taught
to believe they have the power to control their aestiny by restricting the people’s right to sgifvernment. They feel
no remorse about imposing their will on those wéaresent the masses and devote extreme energyfardoe
undermine the fundamentals of community.

Just as hearing examiners are not required to fiaaikend use decisions, effective risk managendees not
require the advice of an insurance salesman. Mostrgments are capable of implementing risk managéestrategies
and policies that suit their specific needs. Onatieer hand, organizations such as WCIA offer asine-fits-all
approach to matters of land use. In other wordssifjood enough for Seattle or San Francisce,gbod enough for
Anacortes.

Recognizing Corruption

American enterprise is generally prohibited framating monopolies, but in 1945 Congress chos&dmpt the
insurance industry from certain anti-trust laws atiter provisions of the McCarran-Ferguson Act. M/Sitates have
some regulatory authority, the industry’s appamefitience over legislative process in Olympia isating a backlog of
bills targeted at land use regulations. Meanwliile,Cato Institute— with the support of Koch Industries continues to
block the repeal of the McCarran-Ferguson exemgaianhis striving now to eliminate existing controiger insurance
activity at the State level.

Three essential elements allow corruption to nessitself: opportunity, motivation and minimalkrisf
detection. Recognizing the signs of potential qaticun in the public sector is key to preventingtbomistakes. An
employee who falsifies legal documents, for exammiene who inappropriately releases confideimi@rmation during
permit application reviews, deserves rigorous styuBut oversight shouldn’t stop at planning depent doors.

Deception, fraud and conflicts of interest occegrgwhere. Controlling corruption not only requinstant
vigilance at every level of government, citizenssirioe willing to speak up when they witness angtgpbehavior that
threatens the safety and well being of their comityun . after all, it's theirs to losen
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